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About Us

• Together, CBIZ & MHM are a Top Ten accounting provider
• Offices in most major markets
• Tax, audit and attest and advisory services
• Over 2,900 professionals nationwide

A member of Kreston International 
A global network of independent 

accounting firms

MHM (Mayer Hoffman McCann P.C.) is an independent CPA firm that provides audit, review and attest services, and works closely with CBIZ, a business consulting, 
tax and financial services provider. CBIZ and MHM are members of Kreston International Limited, a global network of independent accounting firms.
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Before We Get Started…

• Use the control panel on the 
right side of your screen to:
• Change your audio mode between 

Computer Audio or Phone
• Submit questions
• Download handouts

• If you need technical assistance:
• Call support at 877-582-7011
• Email us at 

cbizmhmwebinars@cbiz.com

mailto:cbizmhmwebinars@cbiz.com
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CPE Credit

This webinar is eligible for CPE 
credit. To receive credit, you will 
need to answer polling 
questions throughout the 
webinar.

External participants will receive 
their CPE certificates via email 
within 15 business days of the 
webinar.
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Disclaimer

The information in this Executive Education Series 
course is a brief summary and may not include all 

the details relevant to your situation. 

Please contact your service provider to further 
discuss the impact on your business.
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Bill Smith is a managing director in the CBIZ National Tax Office. Bill 

monitors federal tax legislation and consults nationally on a broad range 

of foreign and domestic tax services for businesses and individuals.  He is 

frequently sought after by a myriad of media outlets to comment on the 

changing tax environment and its effects on companies and individuals.  

He has authored numerous tax articles, edits the CBIZ MHM InTouch

newsletter and federal Tax Alerts, and lectures on a broad range of tax 

topics across the country.

301.961.1943 • billsmith@cbiz.comWilliam M. Smith, Esq.
Managing Director, 

CBIZ National Tax Office

Presenters

mailto:billsmith@cbiz.com
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Nathan Smith is a Director in the CBIZ National Tax Office, bringing over 

19 years of experience in public accounting to provide technical support 

and strategic solutions for the firm’s tax practice. Nathan leads the 

development of practice aids and tactical approaches used in 

responding to industry and Federal tax developments in a variety of 

subject matter areas. Nathan also consults nationally to facilitate 

delivery of client service opportunities and solutions, contributes as an 

author and editor to the firm's tax thought leadership publications and 

assists with the development and implementation of national tax 

policies and procedures. 

727.572.1400 • nate.smith@cbiz.com

Nathan Smith, CPA
Director

Presenters
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Don Reiser serves as the National Leader of the International Tax 

Practice for CBIZ.  He has more than 30 years experience providing 

international tax consulting services to public and privately-held U.S. and 

foreign-based corporations as well as foreign individuals and businesses 

investing in the United States.  Working closely with clients that span a 

variety of industries, Don addresses a broad range of domestic and 

foreign tax matters.

212.790.5724 • dreiser@cbiz.com

Don Reiser
Managing Director

mailto:dreiser@cbiz.com
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LEGISLATIVE



#cbizmhmwebinar 11Questions? Email cbizmhmwebinars@cbiz.com

Tax Reform Phase II - Optimism

• The White House and Republican lawmakers are continuing 
discussions focused on a second round of tax reform, according 
to President Trump’s top economic advisor. National Economic 
Council Director Lawrence Kudlow said in an April 5 interview 
that Trump and House Ways and Means Committee Chairman 
Kevin Brady (R-Tex) spoke earlier in the week again about a 
"phase two" of tax reform
• President Trump announced that he and House Republicans are 

very serious about working on a “phase-two” of tax reform. 
Trump quipped that Brady is the "king of tax cuts."

• Phase two of tax reform would likely include making 
permanent full expensing for business investments and 
individual tax cuts
• "I think you get more bang for the buck on these tax cuts if you 

do make it permanent," Kudlow said recently.
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Tax Reform Phase II - Pessimism

• House Minority Leader Nancy Pelosi (D-Ca), criticized the new tax law in a 
March 15 news conference for "giving 83 percent of the benefits to the top 
1 percent, ultimately raising taxes for 86 million middle-class families while 
contending that it's a middleclass tax cut.“

• Senate Minority Leader Charles E. Schumer (D-NY) has said Democrats 
would be reluctant to work with Republicans in making any fixes to the new 
tax law unless Republicans would be willing to address Democrats’ 
concerns with the law, as well. "We don't have much of an inclination, 
unless they want to open up other parts of the tax bill that we think need 
changes, to just help them clean up the mess they made,“ Schumer said.

• Any new tax legislation introduced without a budget resolution as a 
legislative vehicle, which previously allowed for the TCJA’s approval with a 
simple GOP majority under the Senate’s reconciliation process, would need 
Democratic support. 

• The prospects seem "highly unlikely," according to Lily Batchelder, law 
professor at New York University School of Law, adding that she does not 
see "Democrats signing on for revenue losing changes."
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The “Grain Glitch” Background: Qualified Business Income

• The TCJA created a new 20 percent deduction against 
qualifying business income received from a 
partnership, S corporation, or sole proprietorship
• Results in effective rate of 29.6 percent for individuals 

in maximum 37 percent bracket
• Subject to limitations  based upon income, wages and 

qualifying property
• Deduction is not available for a C corporation
• Deduction is available to individuals, trusts, and estates

• The new deduction is scheduled to expire after 2025
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Qualified Business Income Deduction

• Qualified business income is defined as business 
income from domestic sources (including Puerto Rico) 
from a qualified trade or business, excluding 
investment income (investment interest income, most 
dividends, capital gains, commodities gains, and 
foreign currency gains)

• A qualified trade or business means any trade or 
business other than a specified service trade or 
business, and other than the trade or business of 
being an employee
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Qualified Business Income Deduction

• A specified service trade or business means any trade 
or business involving the performance of services in 
the fields of health, law, accounting, consulting, 
athletics, financial services, brokerage services, or any 
trade or business where the principal asset of such 
trade or business is the reputation or skill of one or 
more of its employees or owners, or which involves 
the performance of services that consist of investing 
and investment management trading, or dealing in 
securities, partnership interests, or commodities
• Engineering and Architectural services are not 

included in specified services, leaving them fully 
eligible for the deduction
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Qualified Business Income Deduction

• The deduction is limited to the greater of 
• (a) 50 percent of W-2 wages (wages including bonuses, 

elective deferrals, and deferred compensation), or 
• (b) 25 percent of W-2 wages plus 2.5 percent of qualified 

property
• Certain lower income taxpayers are exempt from the 50 

percent W-2 wage limitation, the 25 percent W-2 wages 
plus 2.5 percent qualifying property limitation, and the 
specified service trades or businesses limitation
• Taxpayers with taxable income less than $157,500 ($315,000 

for joint returns) are exempt from these limitations, which 
(after a phase-in range) are fully applicable for taxpayers 
whose income exceeds $207,500 ($415,000 for joint 
returns)
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Qualified Business Income Deduction – The “Grain Glitch”

• The TCJA created an unintended benefit for 
businesses structured as cooperatives (agricultural 
and horticultural businesses often use this structure)
• Dividends received from cooperatives were eligible for 

the 20 percent deduction
• The amount of dividends received from a cooperative 

generally tracked with the amount of a taxpayer’s gross 
sales made by the cooperative on the taxpayer’s behalf

• This dynamic allowed business conducted through a 
cooperative to be eligible for the 20 percent deduction 
based on the gross sales, whereas traditional 
businesses must compute the 20 percent deduction 
based on the net amount of qualified business income
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Qualified Business Income Deduction – The “Grain Glitch”

• Furthermore, the 20 percent deduction on 
cooperative dividends was not subject to any of the 
limitations that apply to all other businesses
• W-2 wages or wages-plus-property limitation did not 

apply
• Specified service trade or business limitation did not 

apply
• 20 percent deduction limited to 100 percent of an 

individual’s adjusted taxable income, instead of 20 
percent of an individual’s adjusted taxable income
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Qualified Business Income Deduction – The “Grain Glitch”

• Taking it another step, the TCJA did not limit this 
treatment for cooperative dividends to amounts 
received from agricultural or horticultural 
cooperatives
• Many planners noted that traditional businesses could 

restructure sales activity through a cooperative, which 
would take advantage of the irregularity in the law 
concerning the calculation on gross sales

• Planners also noted that specified service trades or 
businesses that are not eligible for the deduction could 
restructure sales activity through a cooperative, to 
circumvent this limitation
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Qualified Business Income Deduction – The “Grain Glitch”

• Recognizing these problems, technical corrections 
legislation was signed into law on March 23 as part of the 
government spending bill known as the Consolidated 
Appropriations Act, 2018 (CAA)

• The TCJA provisions pertaining to the 20 percent 
deduction for gross cooperative dividends were repealed

• The CAA instead provides generally that the net income 
attributable to business conducted by agricultural or 
horticultural cooperatives are eligible for a 9 percent 
deduction
• This 9 percent deduction is subject to W-2 wage limitations
• The cooperative can choose to either claim the 9 percent 

deduction itself, or allocate it out to its patrons
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Qualified Business Income Deduction – The “Grain Glitch”

• Because the CAA repealed the ability for individuals to 
claim a deduction against cooperative dividends, 
except where a deduction is allocated to individuals 
(patrons) from the cooperative, the CAA law removes 
the unintended incentive for agricultural and 
horticultural businesses to sell through cooperatives 
versus other private businesses

• The CAA law change also removed the ability for 
planners to circumvent the specified service trade or 
business limitation, by limiting the deduction for 
cooperatives to agricultural or horticultural 
businesses
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Technical Corrections for Partnership Audit Rules

• The March 23 CAA legislation also provided technical 
corrections to the new partnership audit rules

• The new partnership audit rules were created in 2015 
under the Bipartisan Budget Act (BBA), but several 
provisions were regarded as unclear or unfair
• Technical corrections legislation was first introduced in 

2016, but that proposed bill never passed
• The IRS published several sets of proposed regulations in 

2017, but without Congressional action these regulations 
were limited in the ability to fully address the concerns that 
were the subject of the 2016 proposed legislation

• The CAA technical corrections resolve many of these issues, 
while raising some important planning considerations
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Technical Corrections for Partnership Audit Rules

• As background, the new partnership audit rules are 
effective for tax years beginning after Dec. 31, 2017, 
and operate generally in the following manner:
• By default, the partnership is liable for tax resulting 

from adjustments discovered during an IRS exam
• Several options are provided to shift the tax payment 

responsibility back onto the partners
• The tax consequences of certain choices in many cases 

will favor certain partners while costing others, 
potentially leading to adversarial situations and 
conflicts of interest
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Technical Corrections for Partnership Audit Rules

• The alternatives to the default rule generally consist of the 
following:
• Amended return option – some or all partners can amend their 

own tax returns to report and pay their shares of the 
partnership’s examination adjustments, and to this extent the 
partnership is not liable for tax on examination adjustments
• Notwithstanding a requirement in the partnership/LLC agreement, 

partners are not obligated to amend, even if the partnership or other 
partners prefer that they amend

• Tax rate modification – the partnership can supply data to the IRS 
about the tax status of its partners, which can be used to reduce 
the amount of tax the partnership owes on examination 
adjustments

• Push-out election – similar result as the amended return option, 
except all partners are affected, and the partners have no choice 
once the partnership representative makes the election
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Technical Corrections for Partnership Audit Rules

• Regarding the push-out election, its was uncertain 
under the BBA whether the partnership could push 
out partnership adjustments through tiers of 
ownership (other partnerships or S corporations as 
partners)

• After some hesitation, the IRS proposed a procedure 
to permit push-out adjustments through all tiers of 
ownership
• However, the BBA did not permit non-positive 

(taxpayer favorable) adjustments to be captured by 
partners subject to a push-out election, at any tier
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Technical Corrections for Partnership Audit Rules

• The CAA officially conforms to the IRS proposed 
procedure for allowing push-out adjustments through 
all tiers of ownership
• Partners that are partnerships or S corporations must 

file a tracking report to specify information pertaining 
to its subsequent push-out; the tracking report is due 
at the time of the partnership’s tax return due date 
(including extensions) for the year during which the 
notice of final partnership adjustment is mailed

• The CAA goes one step further in rectifying a 
provision of the BBA that was regarded as unfair with 
respect to push-out adjustments, in that the 
“increases only” rule was eliminated
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Technical Corrections for Partnership Audit Rules

• The BBA originally required that only increases 
(taxpayer unfavorable) adjustments could be taken 
into account under a push-out election

• Because the CAA removed this restriction, taxpayers 
now can take into account decreases as well
• Resolves major problems possible under the BBA, 

particularly where adjustments from one year have 
effects on subsequent years
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Technical Corrections for Partnership Audit Rules

• Other technical corrections to the partnership audit 
rules made by the CAA include:
• Broadening of the rules’ scope to include any item or 

amount with respect to the partnership that is relevant 
in determining the income tax liability of any person 
(the scope of the BBA was limited to income, gain, loss, 
deduction, or credit)

• When examination adjustments cannot be netted 
because they are of a different character, clarification 
that partnership loss that could be subject to passive 
loss rules is a type that cannot offset other ordinary 
income items
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Technical Corrections for Partnership Audit Rules

• Other technical corrections to the partnership audit 
rules made by the CAA include:
• The various alternatives to the default rule are available 

even when no portion of examination adjustments 
result in a tax payment (the BBA required that at least 
some portion result in a tax payment)

• Another alternative to the default rule is provided, 
called the “pull-in procedure”
• Similar to amended return option, except no returns are 

filed, and there are no corollary effects of the 
adjustments on other tax years for the partners (except 
for adjustments to their tax attributes, such as basis)



#cbizmhmwebinar 30Questions? Email cbizmhmwebinars@cbiz.com

Technical Corrections for Partnership Audit Rules

• The technical corrections to the partnership audit rules 
made by the CAA also clarify that a partner remains liable 
for self-employment tax and net investment income tax 
that results as a consequence of the partnership’s audit 
adjustments
• This clarification removes an incentive to use the default 

rule, in situations where partners desired to be 
“undisturbed” and allow the partnership to settle income 
taxes owed at the entity level

• Because these other taxes are still due, partners apparently 
will be required to amend tax returns solely for the purpose 
of paying these other taxes; hence they will not be 
undisturbed in the manner previously described
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ADMINISTRATIVE
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IRS Top Positions Awaiting Confirmation

• Charles P. Rettig – Commissioner
• For 35 years, he's been with the Beverly Hills law firm Hochman 

Salkin Rettig Toscher & Perez, known in the industry as a 
controversy firm, i.e., one that focuses on representing taxpayers 
in disputes with the IRS or state tax agencies.

• Michael J. Desmond – Chief Counsel
• California tax attorney
• Served as a trial attorney in the Tax Division at the Department of 

Justice from 1995 through 2000, and from 2005 through 2008 he 
served as tax legislative counsel at Treasury’s Office of Tax Policy

• Each nominee that moves through the Senate Finance 
Committee undergoes the same bipartisan vetting process as 
the nominees from previous administrations. Traditionally, 
nominees are required to submit a questionnaire as well as full 
copies of their tax returns to the committee for review. Once 
the internal vetting process is completed, the Finance 
Committee will schedule a date for a confirmation hearing.
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Regulation Confusion

• The Office of Management and Budget (OMB) has 
recently asserted jurisdiction over Treasury 
regulations, which will give the OMB added review 
powers over proposed regulations.

• OMB may discard the traditional distinction between 
legislative and interpretive regulations
• Recognized in Admin. Proc. Act
• May require interpretive regulations to adhere to the 

strict requirement (imposed by the Tax Court in the 
Altera case) that legislative regulations be fully 
explained in their preamble to avoid being labeled 
arbitrary.
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Regulation Confusion

• IRS and Department of Justice litigators have tended to assert 
that all regulations issued with notice and comment are 
entitled to Chevron deference, which is limited to legislative 
regulations, even if notice and comment was not required.

• If OMB treats interpretive regulations as legislative, it may 
• Require extensive preambles explaining why the interpretation is 

the one, best correct meaning of the statute;
• Reject interpretive regulations that did not have notice and 

comment, including temporary regulations; 
• Or it may complain about inadequate response to comments.

• These responses would not only further slow down the already 
slow regulatory process, but introduce complications from 
which interpretive tax regulations have been spared forever.
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Qualified Business Income Deduction – Areas of Uncertainty

• Section 199A(f)(4) provides that regulations will be 
issued to address the application of the QBI 
deduction in the case of tiered entities, so indirect 
ownership of a qualified business will not prevent the 
deduction from applying.  But, without regulations it 
is unclear how the QBI items or limitation items will 
be applied through tiers of ownership

• More uncertainty exists with respect to entities that 
currently conduct more than one trade or business, or 
conceivably could conduct more than one trade or 
business
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Qualified Business Income Deduction – Areas of Uncertainty

• For entities presently conducting more than one 
business, where one business may be qualified and 
one business may not be qualified, regulations are 
needed to address application of Section 199A
• Will the deduction apply to all of the entity’s activities if 

its qualified activities are above a certain threshold?
• Will an entity be denied a deduction entirely if non-

qualified activities are above a certain threshold (or 
worse, if any non-qualified activities exist)?

• How does an entity account for its division of qualified 
and non-qualified activities in these cases?
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Qualified Business Income Deduction – Areas of Uncertainty

• For entities that do not presently conduct more than one 
business, but conceivably could split a single business into 
more than one, will such business reorganizations be 
permitted for Section 199A?
• Consider an entity that conducts a medical practice 

presently
• The medical practice is in the field of health, and thus a 

specified service that is disqualified
• Most medical practices devote a significant amount of time 

to billing and accounts receivable collection efforts
• These other activities do not appear to be disqualified, so 

the split of the medical practice into a health services 
division and a billing division would seem to qualify so much 
net income of the billing division for the deduction
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Qualified Business Income Deduction – Areas of Uncertainty

• Guidance is needed on many important aspects of 
Section 199A, including:
• Specified service trades or businesses
• W-2 wage limitation
• Parsing multiple trades or businesses issues

• The IRS 2017-2018 Priority Guidance Plan, released 
on Feb. 7, indicated that the IRS hopes to issue 
computational, definitional, and anti-avoidance 
guidance under Section 199A by June 30, 2018
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Qualified Business Income Deduction – Areas of Uncertainty

• At a speaking event on Feb. 13, acting IRS Commissioner Dave 
Kautter said that “guidance on Section 199A would likely be 
issued in the summer”

• On April 11 at a House Appropriations Financial Services 
Subcommittee hearing, Mr. Kautter advised that IRS guidance 
for all facets of the TCJA is a top priority, and while 
preliminary implementation efforts are underway, it will take 
years to issue complete guidance

• At a speaking event on May 1, Clifford Warren, senior counsel 
to the IRS associate chief counsel for pass-throughs and 
special industries, stated that the IRS will not be commenting 
publicly on the direction of regulations to implement the new 
law, prior to publication of those regulations. He added, 
“We’re under direction to keep things low, and I think for 
good reason. There is a lot of money at stake on some of 
these interpretations of the tax law.”
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Carried Interests and Ownership Through Corporations

• Starting in 2018, a three-year holding period applies 
to an applicable partnership interest (API) to be 
eligible for long term capital gains tax rates
• Partnership interests that are not APIs remain subject 

to the one-year holding period requirement
• An API is a partnership interest:

• Directly or indirectly transferred in exchange for 
services provided by the taxpayer or a related party, 
and

• Is in any applicable trade or business (ATB)
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Carried Interests and Ownership Through Corporations

• An ATB is any activity regularly conducted which consists 
of (in whole or in part):
• Raising or returning capital, AND
• EITHER

• Investing or identifying for investment in specified assets (SA)
• Disposing or identifying for disposing SA, or
• Developing SA

• SA includes securities, commodities, real estate held for 
rent or investment, and cash, including options or 
derivative contracts in any of the foregoing, or a 
partnership interest (to the extent of the partnership’s 
interest in SA), and cash including options to the extent 
any of the foregoing are owned by the partnership
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Carried Interests and Ownership Through Corporations

• The carried interest rules are applied to tiered 
ownership in an underlying partnership interest (API) 
that engages in an ATB

• The law provides that the carried interest rules do 
not apply in the case of a corporation, which has led 
many to question whether an S corporation could be 
used as a blocker to the carried interest rules
• Treasury Secretary Steven Mnuchin said to the Senate 

Finance Committee on Feb. 14, “We do believe that 
taxpayers will not be able to get that loophole by 
going through subchapter S,” and he added,” That’s 
something that we believe we have authority to do 
under the existing code.”
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Carried Interests and Ownership Through Corporations

• On March 1, the IRS announced in Notice 2018-18 
that it will issue regulations to prevent S 
corporations from serving as blockers to the carried 
interest rules
• Despite the IRS notice, the law uses the word 

“corporation,” and does not clearly include or exclude 
S corporations

• Section 7701 of the Code provides an unrestrictive 
definition for the term “corporation” for all purposes 
of the Code, which does not support the IRS position 
in its Notice
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Carried Interests and Ownership Through Corporations

• Many have noted that the Treasury does not have 
the authority to change the definition under Section 
7701 solely for purposes of the carried interest rules

• The legislative history (conference committee notes) 
to the TCJA does not show clear intent to limit the 
“corporation” definition under the carried interest 
rules to C corporation

• Pending further legislative action, it appears likely 
that this issue will land before the courts to settle
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OVDP Shutting Down

• The IRS has announced it will begin to shut down the 2014 
Offshore Voluntary Disclosure Program (OVDP). 

• The program will close on September 28, 2018. 
• Therefore, U.S. taxpayers with undisclosed foreign financial 

assets have a limited amount of time to use the OVDP before 
the program ends.
• More than 56,000 taxpayers have used one of the IRS disclosure 

programs since the OVDP initially launched in 2009. 
• Those taxpayers have paid a total of $11.1 billion in back taxes, 

interest and penalties. 
• The number of OVDP disclosures peaked in 2011, when about 

18,000 people applied, but has steadily fallen to only 600 
disclosures in 2017. 

• The IRS will continue to use other tools to combat offshore 
tax avoidance, including taxpayer education, whistleblower 
leads, civil examination, and criminal prosecution.
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JUDICIAL
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South Dakota v. Wayfair

• On April 17, 2018, the Supreme Court heard oral 
arguments in South Dakota v. Wayfair, et al.

• South Dakota is challenging, and attempting to have 
overturned, the physical presence nexus standard for 
the collection of sales and use taxes that was re-
affirmed 26 years ago in Quill Corp. v. North Dakota. 

• While many believed the Court would never have 
accepted South Dakota v. Wayfair if it didn’t intend 
to overrule Quill, the questions from the highly 
engaged Justices could suggest a different outcome 
(one that we expect to see as early as this summer).
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South Dakota v. Wayfair

• Background: South Dakota enacted its economic presence 
nexus statute for sales and use tax collection on March 22, 
2016. The effective date of the legislation is stayed, pending 
the resolution of the Wayfair case. Under the statute, a 
remote seller is required to collect and remit sales tax if:
• (1) the seller’s South Dakota sales exceed $100,000; or 
• (2) the seller has more than 200 separate sales transactions into 

South Dakota.
• The Justices were focused on whether Congressional action is 

still the best solution.
• A consistent theme throughout oral argument from a number of 

the Justices (including Chief Justice Roberts and Justices Alito, 
Breyer, Ginsburg, and Kagan) was whether another signal from 
the Court for Congressional action was the better course of 
action

• The Justices were also concerned about whether there is, and 
if so, what is, the minimal constitutional economic nexus 
threshold.
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Norgaard v. U.S. (D.C. Mass.)

• The majority shareholder was not entitled to a bad 
debt deduction for money she paid to discharge her 
obligation as a guarantor/borrower of an SBA loan.

• The bad debt deduction does not apply to payments 
that discharge a guarantee when the payment is 
really a shareholder’s contribution to capital. 
• No written evidence of indebtedness, 
• No collateral or other security, and 
• No fixed repayment plan

• Only way for her to be repaid was out of the 
company’s future earnings.

• (Also, don’t represent yourself in tax litigation …)
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The Continuing Saga of IRA Cases

• In the 1st Quarter of 2017 EOW, we reported on Summa Holdings, Inc. v. 
Comm’r, 6th Cir., 2017-1 USTC ¶50,155, rev. TC Memo 2015-119 

• The Tax Court improperly held that the parent of a closely held 
manufacturing group’s payments to a Domestic International Sales 
Corporation (DISC) were not commissions and that the dividends the DISC 
paid to its Roth IRA shareholders were excess contributions. 

• The parent used the DISC and Roth IRAs for their congressionally 
sanctioned tax-minimizing purposes. 

• There was no basis for recharacterizing the transactions or the law’s 
application to them. 

• Moreover, while the IRS’s claim that the purpose of the transaction was to 
funnel money into the Roth IRAs without triggering the contribution limits 
was true, the substance-over-form doctrine did not authorize the IRS to 
undo a transaction just because taxpayers undertook it to reduce their tax 
bills.
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The Continuing Saga of IRA Cases

• Summa only involved the deduction for the DISC commissions paid to 
the DISC indirectly.

• It did not cover 
• the imputed contribution to the Roth IRAs (which was under the 

jurisdiction of the First Circuit, where the two beneficiaries of the Roth 
IRAs lived) or 

• the constructive dividend to the related supplier's shareholder (which 
is in the Second Circuit where the majority owner of the related 
supplier stock at the time of the transactions lives).

• On April 6, 2018, in a split decision (two to one) in Beneson v. Comm’r, 
the First Circuit Court of Appeals sided with the Sixth Circuit’s rationale 
and found that there was no excess contribution to the Roth IRAs, 
meaning that the DISC dividend income was properly received by the 
Roth IRAs as dividend income indirectly from the DISC involved. 

• Thus there was no excise tax on an excess contribution.
• The Court held that if there was a hole in the dike, “it [is]one that calls 

for the application of the Congressional thumb, not the court's.”
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The Continuing Saga of IRA Cases

• But before Benenson was decided, the Tax Court held for the 
IRS in Mazzei v Comm’r, 150 T.C. No. 7 (March 5, 2018) (12-4 
Opinion, with the dissent featuring the return of Caligula!)

• FSC Commissions were disallowed under substance over form 
principles and the amount disallowed could be treated as an 
excess contribution to the Roth IRAs
• Rejected original Summa analysis that the DISC Roth IRA 

structure was in itself abusive and that the Service could ignore 
the DISC commissions for federal income tax purposes

• Based decision on unique “shared FSC” structure whereby a 
single foreign sales corporation could sell interests in that 
corporation to different investors and each investor would be 
deemed to effectively hold his own FSC

• Focused solely on the acquisition of the FSC stock from the 
shared FSC as being not fairly valued and therefore subject to a 
substance over form analysis
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INTERNATIONAL PROVISIONS
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Withholding on Sales of Partnership Interests

• Under TCJA, a foreign partner’s gain or loss from the sale, 
exchange or other disposition of a partnership interest is 
treated as effectively connected with the conduct of a U.S. 
trade or business (“ECI”) to the extent such partner would have 
had ECI had the partnership sold all its assets at fair market 
value

• If any portion of the gain is treated as ECI, the transferee must 
deduct and withhold 10% of the amount realized on the 
disposition.   
• If the transferee fails to withhold, the partnership must deduct 

and withhold from distributions to the transferee an amount 
equal to the under-withheld amount

• On December 29, 2017, IRS issued Notice 2018-08, temporarily 
suspending the requirement to withhold on dispositions of 
certain interests in publicly traded partnerships
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Withholding on Sales of Partnership Interests

• On April 2, 2018, IRS issued Notice 2018-29, providing 
interim guidance regarding withholding on dispositions of 
non-publicly traded partnership interests
• Exceptions to Withholding

• Certifying non-foreign status
• Certifying no gain
• Certifying less than 25% ECI
• Partnership certification of less than 25% ECI
• Nonrecognition transaction

• Determining Amount of Partnership Liabilities
• Non-controlling partner certification
• Partnership certification

• Coordination with FIRPTA Withholding
• Temporary suspension of Partner Level Withholding
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Mandatory Repatriation Tax

• One-time tax on the accumulated and previously deferred 
earnings and profits of a “specified foreign corporation” (SFC) 
• Controlled foreign corporation
• Foreign corporation with a 10 percent or greater U.S. corporate 

shareholder
• Notice 2018-29 issued by IRS on April 2, 2018

• Clarifies rules for determining cash measurement dates for a SFC 
where it ceased to exist before Nov. 2, 2017, or a U.S. shareholder 
acquired or disposed of SFC shares between measurement dates

• Certain foreign income taxes accrued by an SFC after Nov. 2, 2017 
but before Dec. 31, 2017 will be allocated to the portion of the 
SFCs tax period ending on or before Nov. 2, 2017 if attributable to 
such period 

• Certain transactions will be disregarded for Section 965 purposes 
if entered into with a principal purpose of reducing a U.S. 
shareholder’s transition tax liability
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Mandatory Repatriation Tax

• U.S. shareholder can elect not to use NOLs to offset the 
mandatory inclusion with respect to both the current year 
NOL and NOL carryovers and carrybacks

• Excludes accounts receivable and accounts payable with a 
term of 1 year or more for purposes of determining the 
foreign cash position of an SFC

• Q&As issued by IRS 
• Issued on March 13, 2018 and updated on April 13, 2018
• Transition Tax Statement must be included with tax return 

for U.S. shareholder with mandatory repatriation income
• Elections are limited to taxpayers with a net tax liability 

under Section 965 and must be made by due date for filing 
tax return (including extensions)
• Partnership and S corporation shareholders of an SFC cannot make 

an election
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Mandatory Repatriation Tax

• IRS will first apply 2017 estimated tax payments 
(including overpayments from 2016) to a taxpayer’s 
2017 regular tax liability, and then to the taxpayer’s 
total Section 965 liability (including future Section 965 
installment payments)
• Only after entire Section 965 liability is satisfied can a 

taxpayer obtain a refund or apply an overpayment toward 
2018 estimated tax liability
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?
QUESTIONS
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If You Enjoyed This Webcast…

Upcoming Courses:
• 5/17: Source Your Sales – A Multi-State Primer for Apportionment in Service

• 6/5: The Latest on the New Partnership Audit Rules

• 6/6: Key International Tax Considerations Update

• 6/18: Consolidation Check-In: An Accounting for Consolidations Update

Recent Publications:
• Tax Reform Will Take Years, IRS Chief Says

• 2018 Fiscal-Year Blended Tax Rates for Corporations

• Tax Reform and Your Business: Automobile Dealerships

• Additional Guidance on Foreign Earnings Transition Tax Issued

http://www.mhmcpa.com/Resources/Webinars/2018/Source-Your-Sales-A-Multi-State-Primer-for-Apportionment-in-Service-May-17.aspx
http://www.mhmcpa.com/Resources/Webinars/2018/The-Latest-on-the-New-Partnership-Audit-Rules-June-5.aspx
http://www.mhmcpa.com/Resources/Webinars/2018/Key-International-Tax-Considerations-June-6.aspx
http://www.mhmcpa.com/Resources/Webinars/2018/Consolidation-Check-In-An-Accounting-for-Consolidations-Update-June-18.aspx
https://www.cbiz.com/insights-resources/details/articleid/6481/tax-reform-guidance-will-take-years-irs-chief-says-article
https://www.cbiz.com/insights-resources/details/articleid/6490/2018-fiscal-year-blended-tax-rates-for-corporations-article
https://www.cbiz.com/insights-resources/details/articleid/6480/tax-reform-and-your-business-automobile-dealerships-article
https://www.cbiz.com/insights-resources/details/articleid/6446/additional-guidance-on-foreign-earnings-transition-tax-issued-article
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Connect with Us

linkedin.com/company/
mayer-hoffman-mccann-p.c.

@mhm_pc

youtube.com/
mayerhoffmanmccann

slideshare.net/mhmpc

linkedin.com/company/
cbiz-mhm-llc

@cbizmhm

youtube.com/
BizTipsVideos

slideshare.net/CBIZInc

MHM CBIZ

http://linkedin.com/company/mayer-hoffman-mccann-p.c.
http://twitter.com/mhm_pc
http://youtube.com/mayerhoffmanmccann
http://slideshare.net/mhmpc
http://linkedin.com/company/cbiz-mhm-llc
http://twitter.com/cbizmhm
http://youtube.com/BizTipsVideos
http://slideshare.net/cbizinc
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THANK YOU
CBIZ & Mayer Hoffman McCann P.C.
cbizmhmwebinars@cbiz.com
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